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Dealing with the normal case, where the wife moves to the
domicil of her husband, Savigny expresses the true doctrine
with considerable force.1
'There is no doubt', he says, 'as to the true seat of the marriage rela-
tion; it must be presumed to be at the domicil of the husband, who,
according to the laws of all nations and of all times, must be recognized
as the head of the family. For this reason, too, the territorial law of
every marriage must be fixed according to it; and the place away from
the domicil where the marriage may be celebrated is quite immaterial.2
'Many doubt this last proposition, because they regard marriage as an
obligatory contract, but are accustomed in such contracts to regard the
place where they are made as determining the local law. The first of
these two views is false, because marriage has nothing in common with
the obligatory contracts. If, however, it were true, it would not lead us
to the place where the marriage originated as the criterion of the local
kw, but rather to the place of performance. But assuredly it is only the
domicil of the husband that can be the place of the performance of the
duties arising from marriage.3
'From this standpoint a number of legal questions in regard to
marriage are to be examined.
'i. The conditions of the possibility of marriage, or (viewed from
the other side) the impediments to marriage, are founded partly on the
personal qualities of each of the two spouses separately, partly on their
relation to one another. According to general principles, it may be
supposed that the personal capacity of the wife is to be judged according
to the law of her home. But the laws that here come into operation rest
on moral considerations, and have a strictly positive nature; and there-
fore the hindrances to marriage which are recognized in the domicil of
the husband are absolutely binding, without respect to the differences
which may exist at the home of the wife, or at the place where the
marriage is celebrated. This rule holds, in particular, in regard to the
forbidden degrees, and the obstacles founded on religious vows.'
As a practical working rule the dual- domicil doctrine is ma ^/
illusory, since a woman can avoid a law which forbids her to G/°"nd?
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marry a particular person by acquiring a domicil prior to the ness
marriage in a country where no such prohibition, exists. One
apparent object of the rule is to impose upon, a woman domiciled,
suggested by Mr. Sykes that the appropriate kw to govern the essential validity
of a marriage, including the capacity of the parties, is the proper kw of the con-
tract to marry, i.e. 'the kw of that country with which the contract has the most
real connexion'; 4 /. & C.L.Q* 168. Surely, this is only another way of expressing
the doctrine of the intended matrimonial domicil.
1 Private International Law, Guthrie's transktion, s. 379, p. 240.
z But see supra, p. 316.
3 To the same effect see Huber, De Conflict!* Legum, s. 10.

